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Without dues and assessments a ho-
meswners' association cannol function,
The funds are necessary for maintaining
common area landscaping, exterior build-
iug maintenance and fE])EliT. COMITON arca
spaces (such as gyms or other recreation
areas ). management fees for the property
manager and lor all other related common
area 1ssues.  Yet, when a homeowner is
strapped financially, payment of home-
owners' association dues and assessments
icollectively, “as-
sessments’™) g
likely to be a low
priority.  This is
primarily because
the  homeowner
will continue 1o
receive the ben-
efits of common
area maintenance
for quite a while
{and possibly con-
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tinually)  without
paying  assess-
ments,  Further, if the homeowner has a

loan on the property thal is more than the
market value of the property, payment of
assessments is even less likely fo occur
Foreclosure of a lien for assessments and
taking the property subject to a loan that
exceeds the market value of the property
is not a reasonable option for the associa-
tiom, as the association will not want to
own a property with debt that exceeds the
value, So, what 1s a homeowners” asso-
ciation to do?

Homeowners” associations tend o he
passive and patient in pursuing payment
of assessments because all of the mem-
bers of the homeowners® association are
neighbors, and it is natural for members
to be sympathetic.  The prudent course
of action for a homeowners' association,
however, is to diligently imploment con-
sistent procedures with very short time
lrames for collection of assessments, and
then pursue all of the association’s rights
and remedies, Passive or selective en-
lorcement may lead to a breach of fidu-
clary responsibility on the part of the as-
sociation’s board members, Aggressively
pursuing unpaid assessments, before such
delinguent amounts accumulate with ad-
ditional assessments and iterest, 10 a con-
sistent manner will resolve the delinguen-
cies before there is risk of extinguishment
by foreclozure or bankruptey.

Homeowners’ associations tend to be passive and
patient in pursuing payment of assessments because
all of the members of the homeowners’ association
are neighbors, and it is natural for members to be
sympathetic.

In Idaho, a homeowners® association
has rights created by statute set forth at
Idaho Code section 45-810 (“association
lien statute™). However, i a property is
subject to and governed by the Condo-
minium Property Act, then thesgondomin-
ium association will look to Kaho Code
section 55-1518, which sets forth the lien
rights for condominium association as-
sesaments,! This article will focus on ho-
meowners’ associalions, unincorporated
ar incorporated, (hereinafter referred to
as "the associalion™ or “an association™)
that are not governed by the Condomin-
ium Property Act, but rather the associa-
tion lien statute. In additon o the rights
created by the association lien statute, an
association has rights created by contract
pursuant to recorded declarations setting
forth covenants, conditions and restric-
tions, which govern the property in ques-
thon,

Since 2002, associations have had the
association lien statute 1o look to for a
framewaork For liens arising [rom assess-
ments. The legislative history indicates
that there was a case challenging the nghe
o file a lien in a county recorder’s of-
fice absent a lien right in the ldaho Code,
Therefore, according to the legislative
history, the association lien statute was
enacted to afford associations a statutory
lien right so that associations have the
same legal basis as condominium associa-
tions o pursue unpaid assessments from
owners.”

An important issue to consider iy
whether an association is limited solely to
the statutory lien provisions, or whether an
association, which provides for additional
contractual rights in its declarations that
are more favorable and/or provide greater
rights to the association than authorized in
the association lien statute, are enforce-
gble, The language of Idaho Code section
45-810 does not specifically limit the as-
sociation’s rights solely to the statute, For

example, the language found in its intro-
ductory phrase does not include “notwith-
standing the provisions of the declaration™
or words of similar meaning, However,
the statute also does not indicate thal there
may be rights other than the statutory
rights by providing language such as “un-
less the declaration provides otherwise,”
Association declarations have been con-
strued as legally enforceable contracts
with owners upon the owner’s acceptance
of title to the restricted property, and nor-
mal rules governing the interpretation of
contracts apply,” Since the statute has no
limiting languape and since it was only
recently enacted in 2002, it may be rea-
sonable to conclude that an association is
entitled to collect assessments as may be
provided by contract in ils declarations as
well as under the statutory framework of
the Tdaho Code.

Statutory framework

The association lien statute gives an
association rights o file a lien and/or to
pursue a money judgment; however, there
are specific stated limitations to these
rights,

Idaho Code section 43-810( 1) provides
lien righls to associations for unpaid as-
sessments for “reasonable costs incurred
in the maintenance of conumon areas™; the
statutle does notl specify that the lien may
include interest, costs and attomey’s fees
and penalties, In addition, associations’
rights to lien are limited to a lien for “un-
paid assessments accrued in the previous
twelve (12) months,™  If the homeowner
fails to pay subsequent assessments, [daho
Code section 43-810(2)(b) provides “then
so long as the original or any subsequent
unpaid assessment remains unpaid, such
claim shall automatically accumulate the
subsequent unpaid assessments without
the necessity for further filings,” Further,
[daho Clode section 45-810(3) provides
that when subsequent unpaid assessments
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have accumulated under a filed claim,
the claims regarding each subsequent un-
paid assessment “shall be deemed to have
been filed at the time such unpaid assess-
ment became due.” ldaho Code section
45-810{2)c) also requires the association
to serve by personal delivery or certified
mail a copy of the recorded lien within
twenty-four (24) hours after recording
it. The association lien statute does not
expressly provide that the lien can be en-
forced non-judicially under the rules for
deeds of trust.® Sell help, such as elimi-
nating landscape maintenance or turning
off water to a home, 15 also not authorized
by rhe statute,

Analysis of the association lien stat-
ute, especially when compared to the
Condominium Property Act statule gov-
erning liens," gives rise to the following
questions: (1) whether interest, costs,
attorneys fees and penalties may be in-
cluded in the assessment and the lien;
(2) once a lien is filed and there are sub-
sequent unpaid assessments that become
part of the original lien, whether they can
be wiped out by intervening liens; and (3)
if the association fails to provide notice of
the recorded lien within twenty-four (24)
hours of its recording, whether the lien is
invalid. With respect to providing notice
of the lien within twenty-four (24) hours
of recording, recent legislation modified
this time period to five (5) business days
and the change will be effective on July
1, 20107

The association lien statute specifies
the requirements of a written lien at [daho
Code section 45-810{2)(a). A lien filed
in accordance with the statute is valid for
one (1) yvear, but may be extended by re-
cording an extension for an additional one
{1) year period.

Idaho Code section 45-B10(5) specifies
that in addition to the recording of a lien,
an association may maintain an action to
recover a money judgment for the unpaid
assessments or may take a deed in liew of
foreclosure in satisfaction of the lien. Re-
covery on an action for such unpaid sums
will satisfy the lien, or 1hc;}2\ninn thereof,
for which recovery is made. The asso-
ciation lien statute further indicates that
the association may be incorporated or
unincorporated, but that it must have the
autharity pursuant to the recorded cov-
enants, bylaws or other governing instru-
ments to assess and record liens against
the real property of its members® The
statute also has additonal requirements
for unincorporated associations.’

Based upon the foregoing, an asso-
ciation will have a valid statutory lien
on property only after complying with
the statutory provision., which requires,
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It appears that under the association lien statute, the
association does not have the right to foreclose under the
power of sale. Therefore, an association must foreclose

Jjudicially if it elects the remedy of pursuing a lien.

among other things, recordation of the un-
paid amounts claimed for the prior tavelve
(12 months, 1t appears that under the as-
sociation lien statute, the association does
not have the right to foreclose under the
power of sale. Therefore, an association
must foreclose judicially if it elects the
remedy of pursuing a lien. The associa-
tion needs to comply with the statute in a
tmely manner as unpaid assessments that
have accrued beyond a one { 1) vear period
are not specifically included in the recoy-
erable amounts under the statute. 1f the
association is pursuing foreclosure of the
lien judicially, the attorney for the asso-
ciation should file a notice of lis pendens'
after the commencement of a foreclosure
lawsuit. but prior to entry of judgment to
provide constructive notice of the fore-
closure of the lien.! When foreclosing
judicially, the lawsuit should name the re-
cord title owner and any jumior lien hold-
ers. Ultimately, a junior lien holder may
pay the delinguent assessments to protect
its interest in the property.”® At the same
time as the association pursues the statu-
tory lien foreclosure, the association may
pursug a money judgment, presumably
for the same limited unpaid assessments
for which a statutory lien may be obtained
against the non-paying owner,

Governing documents

Associations should have their decla-
ralions and bylaws reviewed to determine
compliance with the association lien stat-
ute and to clearly identify the rights and
remedies available to the association. At
a minimum, the governing documents
should meet the requirements of the stat-
ute to avoid prejudicial and/or costly mis-

takes in collecting assessments on behalf

of an association. In addition to the statu-
tory rights, the declarations may provide
for additional rights that may be pursued
on a contract claim basis. As noted above,
howewver, it is not entirely clear if these ad-
ditional rights will be enforceable.

Most assessment provisions in the
governing documents will provide that as-
sessments are a personal obligation of the
owner and will constitute a lien against

the home in question. Similar to the asso-
ciation lien statute, the declarations may
provide the association with an opportu-
nity to pursue foreclosure of the lien and/
or 1o pursue an action for money damages
against the owner under a breach of con-
tract claim.  Other common provisions
that are found in or that may be provided
for in the declarations include the fol-
lowing: (i) the right of the association Lo
include all costs of collecting the assess-
ments (attorneys fees, penalties and inter-
est); (it} the right of the association to pur-
sue all unpaid assessments, not just those
that acerued in the statutory twelve (12)
manth period; (iii) the right to foreclose
non-judicially; (iv) perfection of the lien
at the time the declarations are recorded
rather than when notice of a delinguent
assessment 15 recorded: and (v) identify
what liens, if any, will have priority over
the association’s lien. Since these provi-
sions provide greater rights to the associa-
tion than the association lien statute, it is
unclear if such rights are enforceable. As
a practical matter, it will be difficult for
an association to foreclose non-judicially,
even if authorized and agreed to in the
declarations. [tis unlikely a title company
will agree to serve as trustee or provide
services and/or reports for such a sale.
Consideration should also be given as to
whether certain provisions, such as lien
perfection and priority provisions, will
affect an owner's ability to obtain financ-
ing.

Assessments should be due and pay-
able more frequently than once a year
The declarations should clearly specity
this and when such payments become de-
linquent. As a result, the cause of action
will accrue more frequently than once a
year and allow the association to be more
proactive with respect 1o collection of
the assessments. Finally, the association
may want to consider providing in their
declarations that after a stated period of
time, notice, and procedure that the asso-
ciation board has the discretion to declare
the unpaid and uncollected assessments
as common area expenses. The declara-
tions could further provide that, at such




time, the association may reallocate the
unpaid and uncollectible assessments on
a prorata basis and collect from all other
owners and lrom subsequent owners of
the delinquent owner. or its successors or
assigns.

Pursuing a lien andfor money
judgment

Linder the association lien statute or a
pravision of the governing documents, the
association does not necessarily have to
elect which remedy 1o pursue, The asso-
clation may pursue a lien against the prop-
erty and a money judgment against the
owner. When considering remedies, the
cost to pursue both should be considered
by the association as well as the likelihood
of recovery, bankruptey and foreclosure.
Pursuing owners personally for a money
judgment may be preferable because as
noted above, taking property subject o a
senior lien for a may not make sense for
a variety of reasons, Also, foreclosure is
a harsh remedy for collecting a penerally
nominal amount of money in comparison
to the value of the real estate,

Depending upon the amount of money
in guestion, a small claims action may be
available and less costly to the association
to pursue. The benefit of a money judg-
ment is that it may become a lien against
the property once the judgment is re-
corded. The association may also garnish
wages, other sources of income and other
assets of the owner without foreclosing
on the property. A judgment may also
be domesticated to pursue execution on
the owner’s assets in another state, The
money judgment will remain valid for five
{3) vears and is renewable"” whereas the
statutory lien is valid for one (1) year and
is renewable tor only one (1) additional
vear, Even ifthe property is foreclosed by
a senior lien holder, and the association’s
lien against the property is extinguished,
the money judgment remains collectible
until it is discharged or satisfied for five
(3} vears, or longer if renewed, If the
non-payving owner does not declare bank-
ruptcy, patience and perseverance will
also payofl for the association because
money judgments acerue interest.  When
the owner eventually sells the property
or refinances it, acquire other property, or
obtain credit for personal property pur-
chases, the recorded judgment will be an
ohstacle and may result in a payoff to the
association at that time,

1f'an association obtains a money judg-
ment, it may be discharped in bankruptey,
The secured lien in the real property, how-
ever, may not be discharged provided the
association recorded the lien prior to the
bankruptey filing."  Post-bankruptey fil-

As difficult as it may be when dealing with neighbors
and friends, associations must be diligent, disciplined,
timely and consistent in pursuing unpaid assessments.

ing assessmenls may not be discharged in
bankruptey so long as the debtor has a *le-
gal, equitable or possessory ownership in-
terest in™ the property.' In addition to the
foregoing, the judgment lien may be sub-
ject 1o the homestead exemption provided
under ldaho Code section 55-1003."% As
with the statutory provisions, recording
the lien and acting quickly may provide
an association with some bankruptey pro-
LeCion.

Fair debt collection practices act

An association, as the creditor, is not
bound by the federal law with respect o
debi collection under the federal Fair Deb
Collection Practices Act (“FDCPA™LY
However, if the association hires o person
or an entity to collect the debt, that third
party may be bound by the FDOPA, Il an
assnciation retains an attorney to collect
such debt, the prudent course of action for
the attorney is for the attormey to comply
with the provisions of the FDCPA o avoid
potential liability,

Conclusion

In summary, during difficult financial
rimes, associations should be proactive in
dealing with unpaid assessments and not
delay in pursuing collection. As difficult
as it may be when dealing with neighbors
and friends, associations must be diligent,
disciplined, timely and consistent in pur-
suing unpaid assessments.  Declarations
should be reviewed and updated 10 ensure
that associations have identified all avail-
able methods and remedies to collect un-
paid assessments, All rights available to
an association should be utilized, and, at
a minimum, the statulory rights for a se-
cured lien and a money judgment should
be pursued. Such actions will reduce loss-
es due to foreclosure and bankriptey and,
maore importantly, will encourage prompt
payment by owners,
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Endnotes

In order for a project and/ar property to be goy-
emed by the Condominium Property Act, among
otfter requirements set forth at 1O, & 55-1504, the
recorded decluration or plat musl contein an expres-
ston of intent to ereate o project which is suhject o
the provisions of the Condominium Property Act.
* While an association and a condominium associa-
tion have the same legal basis to pursue assessments,
that being a starutory lien, the association lien statute
and The Condominium Property Act lien statute at
[C. §35-1518 are very different and provide dif-
ferent statutory rights. Some of the differences are
noted in foolnotes v, and vi., infra, however, there
are other differences as well that are sufficient in
numher to warrant a separate article on the topic,
" Twin Lokes Filloge Prap, dss s feeo v Twin Doakes
M, 124 Tdaho 132, 135 10993).
Y 8ee OB 45-810(
" Unlike the azsociotion lien siaiute, the Condemini-
um Properiy Act statute, LC. § 55-1518, governing a
codominium lien, specifically provides the right oo
enforce a len and conduct the sale the of the prop-
erty in the manner permitted by law for the exercise
ot powers of sale in deeds of rusts or any other man-
ner permitted by low
* There are a number of differences between the
Condominium Property Act statute, 1.0, § 551518
poverning a condominium lien, and LT, § 45810,
ineluding the right to enforce under the deed of wrust
rules as described in footnete v, supea, and the spe-
cific relerence to allow lor the collection of interest,
costs and attorney”s fees, and penalties,
T Che 41, 5.B. Mo, 1287 was approved inm law on
harch 9, 2000 and becomes effective July 1, 2000,
There were no medifications to the association lien
statute by this legislation other than the change of
the notice period to Ave (5) business dayva,
A Sap 1O, § 43-H1006).
9 Koo 1O, § 45-B10(T),
1 See 1,0, & 5-5035,
W See Credit Burean of Lewidston-Clarkston, fnc v
Tdaho Firsy Nar\ Bark, 117 Tdaho 29 (19893 (hold-
ing that it is necessary to file a fis pendens in connes-
tion with en action to foreclose o mechaniz™s lien in
order to give constructive natice of the foreclosure
of the lien bevond the statutory six-month period re-
quired for commencing such an action ).,
2 Bee 10, & 45-114,
W See 10, 88 10=-1110 and 10-1 114,
1 See Title 11 USO8 523aN 1A).
15 Sew Title 11 ULS.CL6 S23a) 16).
WL § 55-1 M3 provides; “Nomesfead exempion
amont shall wof exceed the feaver af (i) the total
e value af the lands, mobile home, and fmgrave-
wenis a8 described r'n.;fc{]llgn F5-100 Tdaha Code;
ar S e sum af one Findred Dousand dollars
(ELO0 AL
1" See 15 US.C0 8 1692 et seq,
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